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75 percent of sixty-four cases decided since 1972.50 
Scholarly work considering precedent in search and sei-
zure litigation has produced similar findings.51

Despite these data, we should not conclude that the 
justices necessarily follow this approach. Many allege 
that judicial appeal to precedent often is mere window 
dressing, used to hide ideologies and values, rather than 
a substantive form of analysis. There are several reasons 
for this allegation.

First, the Supreme Court has generated so much 
precedent that it is usually possible for justices to find 
support for any conclusion. By way of proof, turn to 
almost any page of any opinion excerpted in this book 
and you probably will find the writers—both for the 
majority and the dissenters—citing precedent.

Second, it may be difficult to locate the rule of 
law emerging in a majority opinion. That conflict is an 
important determinant of case selection is an indicator 
that the lines drawn by precedent can be difficult to dis-
cern; if lower courts, doing their level best, end up reach-
ing different conclusions on the same legal question, a 
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clear command of stare decisis may not exist. To decide 
whether a previous decision qualifies as a precedent, 
judges and commentators often say, one must strip away 
the nonessentials of the case and expose the basic reasons 
for the Supreme Court’s decision. This process is gener-
ally referred to as “establishing the principle of the case,” 
or the ratio decidendi. Other points made in a given 
opinion—obiter dicta (any expression in an opinion that 
is unnecessary to the decision reached in the case or that 
relates to a factual situation other than the one actually 
before the court)—have no legal weight and do not bind 
judges. It is up to courts to separate the ratio decidendi 
from dicta. Not only is this task difficult, but it also pro-
vides a way for justices to skirt precedent with which they 
do not agree; all they need to do is declare parts of it to be 
dicta. Or justices can brush aside even the ratio decidendi 
when it suits their interests. What this means is that jus-
tices can always deal with “problematic” ratio decidendi 
by distinguishing a case from those already decided (or, 
alternatively, by refusing to decide such cases).

A scholarly study of the role of precedent in 
Supreme Court decision making offers a third reason. 
Two political scientists hypothesized that if precedent 
matters, it ought to affect the subsequent decisions of at 
least some members of the Court: if a justice dissented 
from a decision establishing a particular precedent, the 
same justice would not dissent from a subsequent appli-
cation of the precedent. But that, it turned out, was not 
the case. Of the eighteen justices included in the study, 
only two occasionally subjugated their preferences to 
precedent.52

Finally, many justices recognize the limits of stare 
decisis in cases involving constitutional interpretation. 
Indeed, the justices often say that when constitutional 
issues are involved, stare decisis is a less rigid rule than 
it might normally be. This view strikes some as prudent, 
for the Constitution is difficult to amend, and judges 
make mistakes or they come to see problems quite dif-
ferently as their perspectives change. As Justice Lewis 
Powell wrote,

Where the Court errs in its construction of a 
statute, correction may always be accomplished 
by legislative action. Revision of a constitutional 
interpretation, on the other hand, is often 
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Table 1-2 � Precedents Overruled, 1953–2022 
Terms

Court Era 
(Terms)

Number 
of 

Terms

Number of 
Overruled 

Precedents

Average 
Number of 

Overrulings 
per Term

Warren Court 
(1953–1968)

16 45 2.8

Burger Court 
(1969–1985)

17 54 3.2

Rehnquist 
Court  
(1986–2004)

19 43 2.3

Roberts Court 
(2005–2022)

18 28 1.6

Source: Calculated by the authors from data in the U.S. Supreme 
Court Database (http://supremecourtdatabase.org).


